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LIABILITY, ACCOUNTABILITY
René Sève, Notice to the Reader ........................................................................................................... VII
History
Olivier Descamps, The History of Liability: an Attempt to Synthesis ......................................... 3
Responsibility is the condition of our humanity. It is protean with predominance for criminal
liability and civil liability. In search of their origins, the second being born in the shadow of the
first, history shows us the existence of rules common to many civilizations such as the neminem
laedere and the sanction of the harmful act. Unrolling the thread of developments from
Antiquity to codifications, the contributions of each period to the essential notions of
imputation and guilt, fault, damage, penalty and reparation allow the provisions of the projects
of recodification to be put into perspective at the beginning of the 21st century.

Sandrine Perera, Responsibility and the Historical Relativity of Freedom ................................ 25
This paper intends to show the necessary link between responsibility and freedom, while
exposing the meaning of this responsibility, broken down into responsibility towards Others
and responsibility towards Nature. In the second part, we attempt to present the mutations of
liability in the contemporary era, which is questioning freedom as it was conceived in 1789, i.e.
as self-determination.

Responsibility and Philosophy
Marion Krafft, Plato, Advocate of the Socratic Formula: "Nobody Does Wrong
Knowingly" ........................................................................................................................ 41
The article shows why, and how, Plato takes up the Socratic paradox "Nobody does wrong
knowingly": after having traced the philosophical genesis of this formula in the Republic, and
having wondered if it is really based on an intellectualism, it intends to use this new
understanding of the Socratic paradox to answer the problem of responsibility, starting from the
Aristotelian critique. For this, it studies the Platonic defense of the Socratic formula in the
Laws, and shows the need to begin reflecting on the myth of Er.

Elena Partene, At the Crossroads of Morality, Law and Religion: Kant and Liability ............. 67
This article intends to retrace the course of the Kantian concept of liability in the three main
areas in which it is mobilized: moral philosophy, which makes freedom necessary for
responsibility to be possible; jurisprudence, which places liability solely on external actions, and
not on the interiority of intention; philosophy of religion, in which Kant explores the relationship of liability to radical evil.
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Jean-Baptiste Le Bohec, Is Liability Incompatible with Determinism? ........................................ 83
Does the causality principle prevent us from considering liability? Does it make pointless the
distinction between responsible agents and those who benefit from excuses? Since antideterminist arguments generate more problems than they actually solve, we will argue that the
effort to consider both determinism and free will is our best option to take into account legal as
well as moral responsibility. We will show that mechanistic explanations do not necessarily
threaten the practices leading us to consider others as responsible of their own acts. Finally, the
impossibility to reduce moral terms to descriptions, or practical judgments to theoretical
judgments, will prove that no deterministic knowledge could replace our deliberations, and that
it is therefore rational to consider oneself as a morally responsible agent.

The Economy of Liability
Marie-Anne Frison-Roche, Ex Ante Responsibility ..................................................................... 105
The Law is today placed before a strategic imperative: to turn its force towards the future, to
face challenges (digital and climatic) on which the law and the contract do not have enough
influence, since too local or too little systemic, while ex post responsibility is not adequate in
front of the irreparable. Responsibility therefore takes hold of the future, the judge becoming
the central character of the world without his having wanted it. This displacement in time may
remain anchored in the past, due to commitments by States or companies. But this
responsibility for the future causing an obligation not to repair but to do can come even more
directly from the sole fact that the entity concerned is “in a position” to act so that others are
preserved. Pre-constituted evidence, ex ante office of the judge, duty for others but also
capabilities of companies and State to bear this ex ante responsibility, pillar of compliance law, a
law of the future, are the new rules which are being implemented.

Bruno Deffains, Economic Analysis of Liability ............................................................................. 117
This study provides a summary of the literature devoted to the economic analysis of civil
liability. After considering the purposes of civil liability’s law, we will present the general
economic model, allowing us to compare the main regimes based on fault or not. Some
extensions of the model are suggested as well as a discussion of the normative scope of the
presented approach. The objective is to demonstrate that the economic analysis of civil liability
hold a promise, that of shedding light on the rationale of many principles of this branch of civil
law. The interpretation of legal concepts and reasoning most often leads to consolidating the
jurist's knowledge on an economic basis. From an historical point of view, the analysis also
provides the tools necessary to understand how law has adapted to the changing circumstances
of societies since the creation of the French Civil Code in 1804. The economic analysis of law is
thus a good way to reconnect with the great civil law tradition.

Responsibility and Public Powers
Bruno Lasserre, The Long-Term Responsibility of the State ........................................................ 141
In recent decades, the time horizon of State responsibility never ceased to expand. Towards the
past on the one hand, with the appearance of disputes linked to history and, in particular, to
some health scandals, and towards the future on the other hand, with the emergence of climate
disputes which outline the contours of intergenerational justice. This article analyzes this
movement and some of the obstacles the administrative judge has to tackle.
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Chantal Arens, The Responsibility of the Magistrate ............................................................... 157
The author first shows that the responsibility of magistrates cannot be dissociated from their
independence and protection. She then outlines the various measures implemented to
strengthen ethics by the French Conseil supérieur de la magistrature and the Cour de Cassation.
She concludes by stressing that the judge's responsibility is internal and finds its source in the
work of the judge on himself.

Catherine Hirsch, The Accountability of Public Managers ........................................................ 165
Distinct from managerial accountability and criminal liability, the financial liability of public
managers, which aims at protecting the regularity of public management, is part of a long
tradition in France: control and accountability are even inseparably linked to the very existence
of the financial jurisdictions, of which the French Cour des comptes constitutes the heart. If the
philosophical foundations of this liability remain more topical than ever, in a context where
citizens are losing confidence in public action, the practical modalities of the requirement
imposed on public managers to "account", and hence to their individual liability, must, in order
to be fair and effective, constantly adapt to changes in management methods: the in-depth
reform of public financial law liability regimes, announced for 2022, offers a particularly
relevant and current example. However, the long-term credibility of the new regime will depend
both on the plasticity of the offenses and on the development, upstream, of relevant regularity
checks making it possible to “feed” financial litigation.

Liability and Fundamental Rights
Gaël Henaff, Considering Parental Liability as Serving Children’s Rights ........................... 185
Parental liability seeks to differentiate itself from the legal notion of parental authority in order
to underline its aims, protecting the child, rather than the means of implementation. It reflects
the way in which these purposes are today ensured by parents but also by third parties in an
increasingly assertive sharing of responsibilities. At the same time, it indicates a shift from a logic
reasserting parental authority to logic of guiltiness for the failure of their child's education.

Sarah Cassella, Towards a Regime of State Liability for Global Risks. Considerations
around the Example of Climate Change ................................................................................ 207
Climate change constitutes a global risk difficult to capture within traditional liability regimes.
The vast climate litigation currently developing in many States, but also at regional and
international levels, is leading to the development of common solutions for the different
jurisdictions that outline the elements of a global liability regime for climate risk. These
remedies concern companies as well as States, but we are specifically interested here in the
responsibility of the State for negligence when controlling polluting activities in its area of
accountability. Climate responsibility is thus characterized by taking into account the link
between State and risk, probable damage and by its anticipatory function. It could ultimately
constitute a model for the State's responsibility where other types of global risks are concerned.

Delphine Agoguet & Vincent Delbos, A Global Responsibility for the Planet. A Few
Thoughts on Environmental Responsibility ........................................................................... 223
In the wake of the interdepartmental IGJ/CGEDD assessment report "Justice for the
Environment" and the law of December 24, 2020, creating specialized courts for environmental
offenses with criminal and civil jurisdiction, the authors ask for the efficiency of our liability law
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in the face of the systemic ecological crisis affecting the climate and biodiversity. Shaking up the
existing categories, it calls not only for a renewal of thought in this field, but above all for the
solutions that must be considered and implemented.
Challenged with the accumulation of risks, they put forward pragmatic approaches, based on
the idea of universal expertise, a renewal of collective solidarity and the implementation of
universal guarantee schemes, the only way to sustainably protect the Earth and living beings in
the face of the increasing perils that threaten them.

Yoshihisa Nomi, Structuring of Tort Liability from Corrective and Distributive
Justice. From the Analysis of Fukushima Nuclear Accident ............................................... 235
Nuclear Accident caused series of new problems. Liability being a strict liability, victims did not
have to prove negligence, but they pursued negligence in tort to claim more mental damages.
This leads us to the problem of blameworthiness in negligence and in strict liability. I suggest
blame-worthiness to be understood not morally but as deviation from the standard. The greater
the deviation, the greater the blameworthiness. It does not depend on whether the cause of
liability is negligence or strict liability. As for damages, what damages are compensable and what
damages are not was the biggest issue. It was important to know how to find the criteria for this
decision and how to justify them. It was necessary to understand the structure of tort liability
(both negligence and strict liability) and to see how the basic principles of corrective justice and
distributive justice work in this structure.

Juliette Tricot, Criminal Liability and Criminal Policies ....................................................... 257
The analysis in terms of criminal policy of contemporary penal responsibility allows us to
observe the movements which affect it from the inside, in particular its fragmentation which
exposes it to inconsistencies, but also from the outside, especially its expansion which confronts
its own limits.

Civil Liability
Patrice Jourdain, An Introduction. The Stakes of a Reform ..................................................... 277
Stéphanie Porchy-Simon, Reaffirming the Constants of Contractual and ExtraContractual Liability Law ........................................................................................................ 283
The reaffirmation of the constants of responsibility in the various reform projects in this area
marks the restorative function of this institution, although the authors of the proposals were,
for the most part, satisfied with a codification with an unchanging law, far from large
conceptual ruptures, marking the stability of the conditions relating to damage and to causal
link.

Olivier Gout, Articulation and Commonalities of Contractual and ExtraContractual Civil Liability ..................................................................................................... 295
If the draft of the reform of the law of civil liability in its latest state hardly innovates by
maintaining the opposition in principle between contractual and extra-contractual civil liability,
it nevertheless breaks away from positive law by adopting not only an option of liability for the
victim of personal injury but also a subsidiary action for third parties to the contract who are
victims of its poor performance, which leads, in fact, to considerably limit the interest of the
distinction between the two orders of liability. The enactment of rules common to the two
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models of liability seems to further corroborate the weakening of the principle of distinction,
which is far from having had its final say, as evidenced by a careful analysis of the texts drafted by
the reformers.

Jonas Knetsch, The Future of Personal Liability, between Conservatism and
Modernity ..................................................................................................................................... 305
The rewriting of the texts governing civil fault touches the heart of the French system of civil
liability. The abandonment of the famous formula of article 1240 (ex-1382) of the Code Civil
has given way, in the 2017 reform project, to three provisions intended to modernize the regime
of liability for personal acts: reformulation of the general principle of tort liability, definition of
the civil fault, and the constituent elements of tort for a legal entity. On analysis, however, these
texts appear disappointing. The drafters of the Bill did not take the opportunity to clarify the
many grey areas surrounding the application of a concept central to the law of civil liability. The
purpose of this study is to identify these unanswered questions and to offer avenues of reflection
for a more ambitious reform of this liability regime.

Jean-Sébastien Borghetti, Damage caused by Things: Variations around a General
Principle ........................................................................................................................................ 323
The French reform bill on tort liability published in 2017 aims at confirming the existence of
the general principle of liability for damage caused by things, which was initially developed by
case law, as well as its essential features. However, the intended reform could result in the regime
being narrowed in its application and coming closer to liability for fault, something the drafters
were not necessarily fully aware of.

Aline Vignon-Barrault, Vicariousness: A Prospective Analysis of a Future
Metamorphosis ............................................................................................................................. 345
Vicarious liability has undergone successive changes throughout the 20th century, either
because the legal regimes have been adapted and fashioned in order to guarantee automatic
reparation to the victims, or because the judge made use of its creative power to invent new
liability regimes to answer social developments and new compensation issues. While the overall
trend is towards the objectification of vicarious liability, inconsistencies have emerged which
can be explained by the way in which case law is created, in small touches, according to the needs
expressed in the courtrooms. At the time of rewriting the French civil code, the promoters of
the reform promise new metamorphoses. They did not confine themselves to importing case
law but assigned themselves the more ambitious mission of restoring to vicarious liability its lost
coherence while guaranteeing a balance between the liability incurred by the civilly liable party
and the importance of the authority exercised over others. To serve this objective, the reform
bill and proposal specify the nature of vicarious liability and come out in favor of a dual regime
of vicarious liability. This study considers the theoretical and practical consequences of the
forthcoming reform and offers lines of thought to remedy the disadvantages it could induce.

Valérie Lasserre, Abnormal neighborhood disturbances ............................................................... 369
The reform proposals about liability of abnormal neighborhood disturbances are clear and
appropriate; they give judges a wide liberty for searching balanced solutions between the right to
peace, and the challenges of living together, whether they are economic, social and
environmental.
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Remediation
Philippe Pierre, Beyond Remediation: the New Sanctions ............................................................ 393
Article 1266-1 of the civil liability law reform bill presented by the French ministère de la
Justice on March 13, 2017 seeks to enhance the "effects" of extra-contractual liability with an
enforcement function. This results in the introduction of a civil fine punishing so-called
lucrative faults, allocated to a public fund and not insurable. This proposal certainly deserves
examination, since the legal nature of this fine makes it part of criminal law without the regime
provided for by article 1266-1 drawing all the consequences of this fact. The efficiency of this
new sanction is also open to debate, both from the point of view of the debtor and from the
point of view of the creditor of the civil fine.

Philippe Brun, Compensation for Damages Resulting from Personal Injury in the
French Project to Reform Tort Law ......................................................................................... 403
Compensation for personal injury is omnipresent in the draft reform of civil liability law
presented by French ministère de la Justice on March 13, 2017, thus clearly demonstrating the
desire of its authors to confer a specific legal status to this category of damage. Such concern is
shown in two ways. On the one hand, it is a question of inflecting, in a direction generally more
favorable to the victims, the rules of tort liability, to ensure less random and broader
compensation for damages resulting from an attack on the person. This is particularly the case
when overriding the common law of evidence, when it comes to establishing causality in the
event of damage caused by an undetermined member of a group. This also applies when
withdrawing personal injury from the obligation imposed on the victim in the project to
minimize his damage. On the other hand the draft intends to specify the methods of
compensation for personal injury. The project accepts certain innovations that have taken place
in recent years (implementation of a nomenclature, of a unique medical scale), and also endorses
new solutions, such as resorting by principle to annuity (rather than capital compensation) for
certain claims such as the need for a third party or loss of professional earnings) or asserting the
principle of the free disposal of damages.

Sophie Hocquet-Berg, The Terms of Compensation. Compensation for Tort
Resulting from Material Damages .................................................................................. 411
The draft of French Ministère de la Justice’s reform of 13 March 2017 essentially anoints the
solutions that have been cleared for several decades by case law in terms of compensation for
damage on tangible property, the purpose of which is to find a fair balance between the right of
the victim to obtain full reparation of the tort suffered and the need to preserve the interests of
the person responsible.

Fabrice Leduc, Compensation for Damages Resulting from a Traffic Accident in
Prospective Law ........................................................................................................................... 421
As far as the compensation for damages resulting from a traffic accident is concerned, the
prospective law of civil liability wavers between a disappointing tinkering and a pusillanimous
procrastination, whereas a real disruption would have been welcome.
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Thomas Genicon, Causes of Exemption from Civil Liability ...................................................... 429
The reform projects deal with the causes of exemption — total or partial — from civil liability
by considering contractual liability and extra-contractual liability together. Examining the
various innovations envisioned shows that this approach is not immune to criticism and could
give rise to complications when put into application.

Denis Mazeaud, Does the Reform Live Up to Expectations? .......................................................... 445
Conclusion
Sébastien Pimont, The Responsibility of the Doctrine. Building a Community ....................... 449
In a time when there is much talking about the decline of the doctrine, reasoning from the point
of view of its alleged responsibility is rather interesting. It can enhance discussions on what it is,
and, more broadly, on the duties of those who claim to belong to it. From this responsibility on
to deontology or ethics of the authors of doctrinal texts, it is finally possible to inquire about
what makes doctrine exist as a scholarly community.
❦ ❦
❦

Miscellaneous Studies
Nicolas Regis, The Intentionality of the Judge ................................................................................. 463
Is there a rationality of a judicial decision that does not depend on its legal justification? This is
what is presumed by any theory claiming to give a causal and empirical account of the judge's
action. However, such an ambition comes up against the ontological and heuristic troubles
presented by intentionality: characterizing the meaning of an action or a decision is not the
result of a mere observation but of its rationalization with respect to a stipulated norm of
behavior. A causal explanation of a judicial decision is therefore likely to be circular or irrelevant
from the point of view of a legal theory. The "problem of intentionality", i.e. the fact that a
judicial decision can disregard the norm for the application of which it was made and still
produce legal effects, can on the other hand be overcome within the framework of a normativist
approach to the decision and a dynamic conception of the legal system in the wake of the work
of Hans Kelsen and the Vienna school of legal theory.

Jorge L. Esquirol, Critical Legal Studies and Academic Legal Consciousness ............................. 477
Critical legal studies and its offshoots have had a marked impact on academic legal
consciousness. Not simply the domain of a collective of U.S. legal scholars, these perspectives
and notions are now part of international academic discourse, influential in the formation of
various political projects and demands, despite their negligible impact on traditional legal
practice. Legal feminism, critical race, third world approaches to international law and others
have all widely benefited from commonalities, alliances and ruptures with critical legal scholars.
Additionally, Crist perspectives on law and politics find expression in a number of foreign
jurisdictions and institutional settings. The goal of this article is a succinct presentation of the
main founding ideas of CLS, its early sociological development, and its general applicability as
critical method in varied domains.
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